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(1) Qulte slmply. thls ls 8 oase where the Town

'commlsslon has deolded to construct a commerolallzed, 10—cot_.lrt,,Bc_l-parklng.space |
‘tennis complex thh ofﬂces, restrooms, showers, and- observation. deck on
- resldentlally-zonod rosldentlally-deslgnated and resldentlally-surrounded property
within the Town of Longboat Key notwithstanding that tha tannis complex flaunts the
Town 8 comprehenslve plans, the Town 8 open space ordinances, and the Town’s
zoning code. Put bluntly, the Town cornmlsslon, thus far. has bean.able to Implement
its will, only beoause the Town emplays the staff personnal who have recommended
that the speclal exception be approved for the tennls oomplex and because the Town
“ commlsslonors appalnt the Plann_lng and Zonl_ng Board whlch has granted the special
sxception for the tennls comple:t - _
Longboat Cove Condomlnlum Assoolatlon, lno., the petltfoner, will be referred

to as "Longboat Cove.“ Plannlng and Zonlng Board Town of Longboat Key, the

S ) respondent, will be referred to as “Plannlng and Zonlng Board wup, and'Z Board,"
| "PZB Town of. Longboat Key, the applloant for the spacls exceptlon, will be referred
to as "the Town."” References to'the transcrlpt of the hearlng of March 21, 1985, wil| -
' be to "transcrlpt at iy Referenoes 10 Longboat Cove § exhlblts at the hearlng on'
Maroh 21,1 995, wrll be to “Cove exhlblt —." Referenoes to the prn‘s zonlng code
and comprehenslve plan wlll be: "Zonlng Code —- and "Comprehenslvo Plan -------."
| A oopv of the transorlpt ls lncluded In volume 1 of Longboat Cove’e appendlx coples

.of Longboat Cove E exhlblts are. lnoluded ln volumes 2 and 3 of' Longboat Cove's

l

_'r:r:otoze.i w R B ' 1
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. appendix; and ceples cf ‘rhe Tcwn 8 zonlng code and of the Tcwn s comprehenslve
plan are lncluded In volume 4 of Longboat Ccve s appendlx

c"l X

Th(s Court has orlglnal

.'" B jurlsdlctlon purs’uant tc Flcrlda Rule’ of Clvlr Prccadure Q. 030(0)(3). Sae also Flcrlde

| Rules of Civil Procedure 1 630 and 9 100 Tha greunds upcn whlch Longhoat Cove
Is requestlng thrs Court tc quash the speclal exceptlcn Is that the P and Z Board (1)
~ falled to accord prccedural due process, (2) departed from the essentlal requirements

: ',cf Iaw, and (3) falled 10 base its- declslen crl compatant substantlal evldance See,

8.8, .Hh:-n:l

of Appeals, 641 S0.2d, 1oe (Fia, 19891,Mﬁﬁﬂtﬂ.&kiﬁﬂm‘_\,{ﬂﬂam 419 56,24

824, 626 (Fla. 1982, x . |
{3). S_ummemgf_amm In 1978 the Tcwn adcpted a cemprehenalve' :

plan that lsted tha' acuth Anaal tract as among [slx] remalnlng ecosystems . «which '

.~ deserve spaclal revlew end consldaratlcn prlcr to any development actlvltles" -and as
“[tlhe most actlve and prcductlva slte fer wlldllfe [wlth] excellent potentlal fcr a.
P pesswe park and nature prasarve. The comprahanslve plan In 1978 also. favcred '
~passlve recreatlcn over-actlve recreatlcn, wlth actlve recreatlcn IImlted to the Town’'s
.. recreation. canter, The comprehenslve plan then racommended that the Town

' “develop tachnlquee cfpreservlng vitdl areas In thalr natural atata,"_ "preserve as much

natlve vegetatlcn as poselbla to reflect the lsland .character of the Town," and

*."develop passive perla fcr relaxatlcn and, neture atudy

THAE1320.1 o AR -
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To Implgménr--_tho comprehensive plan, the Town beginnlnglin 1979 passed
open spaoe'ordinon'cos to requlre dovelopors.to‘pav fees to be used "to ensure that
future land development.within the Town of Longboat Key preserves or provldes land:
ln_l]:s_n,a.tu_[ajjmm for parks and open space. . 0 ﬁ&c]y_s_lxﬂg §8rve the residents of

~the Town, ., .*
In 1990, the Town spent 6.1'.6 mililon in .open space monles to acqulre the
south Ansel tract. ) | |

Prlor to 1992, Arvida, the developer of tha two large planned unit developments
In the Town, had donated $200,000 and cartain real property known as the .civic

. grove to the Town for Town recreatlonal purposes. :
The Town deterrnlned, howevar. that the cwlc grove was ingppropriate for a
~ Town tennls complex because the tonnls complex supposedlv needod at least sight
courts-to be - self~supporting, because-the sorl condltlons at the Glvic'grove were
: unsultabls for har-tru tennls courts, and becausa constructmg elght courts at the civic

grova would requlre that oertaln oak treas ba cut. -
Therefore, the Town deolded to oonstruot s 10-court, So-parkl'ng gpace tennls

oomplax with restrooms, showers, oﬁ‘lces, and observaﬂon dack, Q_B_tll&_,;_Qﬂb_Anggj_
] ;r_a_c_t The tennls complex would be opan 14 hours Dar dav {from 8 .am to 10 pm),
. $aven days a week The Town would lease the tennls complex to-a lassoe~operator

who would guaranteo at least $63,000 in yearly ronts. The mlnlmum rents would .

ratire the Town!s oosts of constructlng the tennis complex. In addltlon to seulng

4

. membershnps in the tennls oomplex. the lesseo-operator wou!d soll tennls lessons and

e X

i

| TAMI3281 - - : .3
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tennis aooe‘ssorles; The Town would share In revenues shou]d the tennls center
exceed certaln revenues. Thus, the lessae-operator and the Town, would proflt with .
Increased usa of the‘ tennls complex | |
Because the south Ansel tract was zonsd resldentlel the Town needed a speclal
exception for perks end reoreetion aregs " o
The Town steff, whloh reports tothe Town meneger and the Town commission,
' recommended that the speclel except!on be approved, and the P end 2 Board, whose
members are eppolnted by the Town oommlsslon. voted 10 approve the spectal
exceotlon even though the ohly evldence suoportlng the applioatlon was Town gtaff's .
'conolusory statements. Those oonctusory statements oonﬂlcted w1tl1 the Town's
- comprehensive plans end do not constltute competent subetentlal evidence. -
o " The Speoiel exoeptlon should be quashed beceuse Longboat Cove was denled
-prooedurel dus prooees. Prooedurel due prooees requlres an lmpertlel decisronmaker.. v
: Here, the Town commlselon, the proponant- of the hlghly vlelble tennls complex,
' eppolnted the Pand Z Board. whloh wee to grant or donv the: Town 8 eppllcetlon for
:speolel exoeptlon Prooedural doe process elso requlres lmpartlel edv!sors 10 the
" impartlel deolslonmeker. Here. the ToWn's p!ennlng, zonlng, and bulldlng dlreotor, the
= s pr!mary advlsor 143 the P end ZBoerd. worked for the Town maneger and the Town
oommlsslon the prlmery proponents af the tennls oomplex' hera, the Town attorney,
o the other edvleor to the P &nd Z Boerd. elso wcuked for the Town oommlsslon.
| Flnally, one of’ the nlne membere of the P end Z Boerd eleo hed oheired the ﬂve-

- member tennls edv(eory commrttee for the Town end a'sacond member of the P and

THSB120.1
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Z Board hed served on the Town s tennls commlttee. though those two members were
rlghtfullv advleed that they should not vote on the appllcatlon for the special

. exception, thelr seven colleagues on the P and Z Board were aware of thelr -
. Involvarment wlth the tennls commlttee Far all of thosg reaeone, denylng Longboat

Cove's request for an importlal declslonmalcer deprlved Longboat Cove of procedural
due process, ) |

. The epeclal exoepthn also ehould b queshed because grantlng It, on the record

here, daparts from the esatentlal requlrements of law, and because. there was no

'competentsubstantlal evldenoe that the proposed tennls oomplex would not adversaly

. affact the public interest, ‘that It would oomply wlth “all - elements" -0f the

, .comprehenslve plan, thatlt would be 8 permltted use w:thln the R-SMX zoning district,

_ that it would be oompatlble wlth established land uge pattarns, thet i would be not
adverselv affeot property values, and that lt would not be out of scale. with the
nelghborhood § and Town [ neede. Rather there was overwhelmlnl (and generally

unrebuttedl ewdanoe that. the proposed tennls complex woulol vlolate the
comprehenslve plan,xwould not be 8 permltted uee In a reeldentlal dlstrlot. ‘would be
'lnoompatlble wlth eetabllehed land use patterns, would adverselv atfact proparty
| velues, and would ba out of eoele wlth the nelghborhood's and Town & naeds,
(4] ' ¥ rallag,
(a)

. On February ’4 1995 the

. Town flled .an applloqtlpn for g speclal exceptlon to construct a 10-tenn|s court, 60-

parklng spaca tennls r:omplex wlth a 676 square foot tennls pavlllon lnoludlng_

. . ! - ‘ . ‘ . '
T#351328.1 o : 6§ .
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' ,restrooros-a'nd QHOsts and a 564 square foot‘obsoovotlon de‘ok 'on tho 'oouth'AnseI
tract; the solith Ansol tract Is a 13. 8-acre tract 2oned R-SMX. "low-medlum—denslty |
- mixed residentlal dlstrlot, and deslgnated In tho Town's comprehdnslvo land use plan - -
' as RM-3, “lowtb modtum rosldonﬂal slnglo-fan'xlly and 'mlxed-'struoturo type," at 6450
| . Gulf of Moxlco Drlve wlthln the "Town (Cove exhlblt 42, transorlpt at 67, 15) The
13.8 acres are bordered with resldential zoning and resldantlal uses to the south and
. tothe north, thh Sarasota Bay to the east, and with a low-lntenslty commarolal strip
'to the west olong Gulf of Mexico Drlve. Longboat Covo, a 26-ulnlt residential -
condomlnlum, Is located dlreo’dy across Gulf of Mexico Drive from the south Ansel

. .tract gt 5461-.548.1.‘ Guif of Mexlco Drive, Thus,. with the 'excopﬁon of the low-

"lnieljslty commorcloi stﬂp-, the s_urljoun'dl'ng zoning and.land uses are residentlal.
(b) 3 2001 .9 s _application for spaclal
. gxception, On Mayeh 14, 1995'.,‘ the Town'’s staff recommsnded.that the P and Z

" Board approva '-tha'pr:iié application for spédiél_ excaption. ‘As will be pointod out

- -below, Mr. Gaffney, 'éﬁo"TQWn's‘planning, z'o'olng_ aodﬁbullol—tfg'lcllrootor, did not purport
10 funotlon .és an Iﬁ;&ép’endent revléwer,‘ but raiher as.the bropon'ont of the Town's
appllcatlon for spec!al exoeptlon. For example, it was Mr. Gaffney who would eross-
examing Longboat Cove 8 eXpert atthe publlc hearlng on March 21 1995 (transcript

. at 1885-194); Indaed.' 'tha Town attornay. In asklng follow-up questtons. Indicated that
Mr. Gaffriey had been "[t]he tough guv" in cross-examlnlng Longboat Cava's expart
.{transorlpt at 195) B

. TEsE13381 , S 6
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(d)

4 . _ lal exception, On
March 21, 1995 tha Pand Z Board voted 7 to 0 to grant the speclal exceptlon

 {transcript at 217; Cove exhlblt 42) One member ofthe Pand Z Board cahdldlv noted

' Athat *all that l’ve heard all mornlng about the technlcalltles of the Comprehenslva Plan

. and thls and that may have value. But times have changed. voo Would bass my
""vote on tha present reallty an.d_b.o.p.e_tmmm (transcript at 216), Because'two
tennls committee mqmbars (including tha commlttae's chalrman) sat onthe Pand Z

- Board and because the Town was the applicant, Longboat Cove raquasted the Town -

to dlSQUallfv the P and z Board . The Town refused to do s0 {Cove exhlbit 36),

| Apart from Mr. Gaffney s conclusory statemants, the Town submlttad no
. evldence at the publlc hearlng. Longboat Cove submlttad 46 exhlbits and testimony
from Mr, Hemke and Mn Smith, ‘Mr. Smlth, a supar—credentlaled planner with
- ‘teachling, governmental and prlvate exparlence. was formerly dlrector of the Chatham
County-Savannah Metropolltan Plannlng Commlssxon and of the Hlllsborough County
Planning Commlsslon. Since 19885, Mr. Smlth also has sarved as haalrlng master on

more. than 1,100 zonlng petltlons and appllcatlons. Mr. Smlth’s currlculum vita Is -

Cove exhlblt 48.
'(d) Iown_a_pians_io_uamja_mmmx Wlth that overvlaw. one can ‘better

understand the facts leading up to the approval from the Pand Z Board
Origlnaily,. tha Town planned to construct a tennls complex on 2.43 acres of
real property known as ‘the clvlc grove near Town: hall wlthln the Bay Isles planned

unlt davelopment, Arvlda, the devaloper of two large planned unlt developments

" OTI1828.4. fe L
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within the Town In'c!udlng' Bay lales, had donated tha clvic grove and 6.200,000 to the
... Town for Town recreatlon purposes (Cove exhlbit 81 , page 1; Cove axhilblt 32, page
Z; transcript at 28, 214—215) Because the Town claimed it needed elght courts for
the tennis complex to be self- supportlng, because the Town clalmed that soll
condltlons atthe cIvlc grove were unsuitabls for har-try surfaces for the tennls courts,
and because the Town clalmed that there was not gnough room for elght courts at the
| clvlc grove without outtlng down cartaln oak trees, the Town changed the planned
locatlon for the tennls complex from tha cIvIo grove to the south Ansal tract-across
from Longboat Cove (Cove exhlbit 31, page 1; 1ransorlpt at 28) The Town had .
‘. acquired the south Ansel tract with approxlmately $1.6 milllon in "opan space" monies .
(transcript at 118), | |
~ Asof Oct‘ober 26, 1 992 the Town $ tennls oomm!ttea estlmated that the tennls -
courts could ba bullt for the $200 000 (Covo axhibit 25). By August 1993 however, - -
It- was estimated that the. tennls complex would cost $700 000 to $800,000 to
oonstruct {Cove exhibit 24).. Originally, tha plans cauad forrio llghts (Cove exhlblit 25),
but later llghts were added (Cove exhlblt 32; transcrlpt at 87). Tsnnls would beg!n
- at8amand. contlnue through 10 prn. geven days per weak Membershlps would cost
- .s4so yeerly for famlly membershlps and $300 yearly for slngla membershlps, up from
' athe 8360 -and- $24o origlnally planned. (Cove exhiblts 24, 27) The tennls centar |
‘ g'would be “predominanﬂy" n‘or Longboat Key rosldents (Cove oxhlblts 31 32), but
| would be "open to the general publ!c' (Cove exhlblt 37} Orlginally. the Town tennls

commlttee pro}ected rents at $21.000 vaarlv (Cove exhlblt 25) \Nlth construction

"_'T:‘mm.l ' 8
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ccete lncreeslng from $200 000. to $800 000 {Cove exhlblts 30. 32)r rents {which

- would retlre constructlon debt) were required to be lncreased from $21 000 yearly at

least §63,000 yearly (Cove exhibit 30). .
Once the declelcn was mada to change the Iocetlcn from the clv c grove to the
s ‘eouth Ansel tract, the Town In Aprll 1994 requested propcsels to deslgn. construct
: end/or IeeeeIOperate a 10-c0urt tennls complex to ba constructed on the vouth Ansel
‘tract (Cove exhiblt 27) The RFP provlded that ‘the Iessee-cperetor would
commerclally aperata the tennis center fcr prcﬂt providing, Lme_ejje_, tennle lessons,
- vending machlhes and retell sales of related merchendise. The HFP provided that the
- tennls center. would be prlmerlly for Longboat Key resrdents (netwhhstending that
| 'the Tcwn e open. space ordlnences have provided that properﬂes purchesed wlith open
epece monles, euch es 'the south Ansal tract hera, ara "Intended to excluslvely serve
‘the rasldents cf the town") The RFP provided that the tennle center would be open
.8 am-.10 pm, seven days 2 week-(Cove'exhlblt 27). Only mernbere end persons
'pevlng a delly fee cculd play -on the erght fast-dry- courte, but no fees would be
cherged forthe two low malntenance courte A(Cove exhibit 27} The RFP providad that
the Iessee-cpereter weuld be requlred to havea manager cr esslstent manager on-slta -
14 hcure dally, seven deys & week (Ceve exhlblt 27) The RFP pro]ected that the
| '-m!nlmum monthly rentel would be 334000 to $5,500 manthly ln order to service the
construction debt (CoVe exhlblt 27). ln addltrcn to the mlnimum mcnthly rental, the
_RFP prcvlded for. percentege rentals of 30 percent of revenuee between 5150.000 end

$175 000. 25 pereent cf revenues between 3175 000-&nd $200.Q00 20 percent cf‘

1486132001 b, -8
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~ revenues betwaean szoo ooo and $228§ ooo deolinlng to 8 percent of rovenues ovar
* 4300,000 (Cove exh}blt 27). Thus the lessee-operator and the Town would each
have gn Incentlve to maxlmlze ravenue from tha tenn!s center, tha lessee -operator and

* the Town could both generate profits, the Town's proﬂt to ba the excess of rent over - -

amortlzing constructlon costs.

World Clags Tennis Management (WCTM), wlth over ten yaars’ exparlence “In
the tennls buslness oparatlng tennls resorts such as the Stoutfer Viney, submitted
a proposal (Cove exhibit 28), which the Town accepted to negotlate. WCTM's
pmposal projected revenues lncreas!ng from $339,7OO {n the first year of operations:
to $603,500 In the ,flfth vear of operatlons, with tha rent to the Town'lnoreaslng from
$80,270 In the first yoar-of operatlohs to 3136,050 ln toe fifth year of operations and
with WCTM's business proflt Incredsing from $92 747 In the flrst yoar of operations g
to $254 920.in tha flfth ysar of oporatlons _

| Prlor 1o breaking off negoﬂatlons, the Town and WCTM had negotlated 8 draft
four-year loasa that provided for a pro shop. elght fast-drv courts, and-two asphalt
~ courts for free play with all courts to bo lighted. (Cove exhlbit 29), The draft lease
provided that the ‘tennls center would ‘ba "pnmarlly“ for Town residents

: (notwlthstandlng that the Town’s open space ordlnancas Ilmlted the use of open -
space- monles, as were Involved In purchaslng the south Ansel tract hare, "to
"gxn[uﬁj_yg_[! serve’ tho rasldents of the :town"}, that WCT™ cou!d Install . vending
‘ machinas and sell related merchendlso. that the tennis canter WOuld operate from 8
. amto 10 pm seven days a ‘week, that annual user fees would be $360 for a famllv

" 43518281 B Do 10
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aﬁd $230 fora slng!g, that the‘ minlmum gusranteed rerﬁ' 'vyouvld be $5,260 monthly,
with additioﬁél rndnﬁhly rentals of-$5,060 If gross rgcehits excéedéd $360,000, of

- $7,500 if gross recelpts\-exceeded' $40.0,000, and of H0.000 If gross récelpts' '
exceeded ‘GEOQ.,OOO, and a percentage rental of 10 parcent on gross raceipts In
excess of $150,000} Thus,. with prejected revenues-at 600,000, the projacted

- annual rental for year five and thereafter would be 118,000 $63,000 plus $10,000
plus $48,000). | |

.Once negotlations waera broken off with WCT M. the Town solicited 27 other
'leasa-opgrators_, ugfimatqu recelving only two proposals {Cove-exh_lblt 39). The Town
declded to negotlate & draft lease wlth_ EEM, 1ll, Inc., latet to be' known as the
Longboat: Key. Tennls,"(:'.enter; Inc. (Cove exhibits 39, 40, 44, 45). - EEM was

- ecomfortabla with a'$@.800 to $5,000 minlmum monthly rent (Cove exhibit 40), EEM
planned to use the tannis cbr‘dbléx
~ “to make Longboat Key tha plags fo b h the summer. Wa
- wlll attract tennls groups from the U,S., Canada and Europa. .
to comp to Longboat Key for a weak of beach walking;
great restaurants.and shops, and tennls. The package will
consist of discounted hotel rates, diseounts at regtaurants

and shob,s;.-'and a ‘week-long tenrils event" (Cove -exhlbit

" EEM suggested that revenus from lessons may be as much as oné-.thlrd of its revenue
{Cove exhlblt 40). EEM touted its track record In lncreaslng_ mgmbership.s dramatically
| at other tennls clubs, \;or example, from 150 io 1,-10_0 me‘mbera,} from 297 t0 2,600

members, and from OO to 1,800 members (Cove exhibit40).

T43613201 - 11
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The draft Iease between the Tmﬁm and LBKTC (Cove exhlblt 45) provides, lu_tm:

- alla, that the tennls center would ba prlmerlly" for Town rasidents. that the tennis
courts would be avalleble 14 hours per day, seven days per week, thet LBKTC would

| guarantee 34.850 in monthly rents, and that LBKTC would pay the Town 5 percent
of gross revenues In excess of 6235 000, 10 percent of gross revenues ln excass of

$285,000, and 16 percent of gross fevenues ln excess of $335,000.

(e) Nﬂﬂwﬁmﬂwx 1n addltlon to Lcmgboat Cove,

Victor Levlne. ‘who owns the’ proparty- lmmediately south of the prolposed tennis
complex, objected, in part bacause *before [hel bought the land [Town offlcla!s told’

him] that the Ansel Iand would remaln- Open Space (and < was'led to betleve that

thls meant rema!n!ng tetally as natural vegetation)” (Cove exhibit 28). Indeed, Mr.

| Levine testifled at the publlc hearlng thet three Town emplovees had told him that,

,‘because the south. Ansel tiact was bought wlth open space monles, it could be used

.only for passive recreatlon, :ether ‘than. "for tennls courts and things like that"

(transeript at 69 90 91 93-94) Mr Levine went on:

"| asked them could that ever be changed -- could the
Town change thalr mirid on that? | was told that thers was -
only onig way it could bie changed, which was, If they
purchased. another parcel of wooded property of an squal
slze with ather funds, they could substitute that one lnto-
- open space and take-thls one out, . , ,And I’ sald, ‘what
- actlvitiés could take place an ‘open space land? And Lwas
told lt would remalri a ' wooded tree lot* {transeript et’ 69)

Mr, Kunger, the preeJdent ofa mne~homeslte slngle family develepment Just south of

Mr. Levine's property. elso ob]ected (transcrlpt at- 101 103)

TH861328.1 o oA S |
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Ihﬁ-ﬁ-QUlh.Anse.Ltram For at least 18 years, untll it * needed“ the south

Anse! tract for the tennis center, the Town had treated the-soUth An’sél tract as

‘environmentally sensltlve. ln 1978 the Town's comprehenslve plen Ilsted the south

Ansel tract as. among [six] remalnlng ecoevstems. +« which deserve speolal review
. and consrderetlon prlor o aiy development ectlvltles -{Cove exhlblt 1, page 4). The

comprehensive pIan descrlbed the south Ansel tract a8 "[t]he most active and

productlve slte for wlldllfe [wlthl significant. stands of southern red cedar and raced

with tidal swamps and mershes [and with], exceuent potentlal for 8 pagslve park and
_ nature preserve" (Cove exhlbit 1, page 4). SInca 1980 the south Anssl tract hag
| been listed on the Tewn § open. space mester plan (Cova exhlblts 14, 18),

Inlts comprehenslve plan ln 1989, the Town llsted the eouth Ansal tract on the
open space master plan Inventorv as "nature studvloenaervatlon tccxmprehenslve
plan, recreat!en and i c:pen space plen at 11). Moreever, the plan lndlcated thet the
Town's Islend character depends upon protectlan end approprlate use of Its natura|

resources (transcrlpt et 116), . |

Prlarto purchasing the south Ansel tract wlth 31 .8 mllllon In open space monles

"'ln 1990 (and prior to the Town ccnslderlng a tennle epmplex, much less one for the
south Ansel trect), the Town mayor suggested that acqulrlng the south Ansel tract'

CoL would be 8 "tremendous asset" for the Town asa nature preserve (transcript at.117).
B ‘Whean the Town| purchased the south Ansel tract wlth open spac.e monles In

1990 the Town atternav oplned thet “[IIF the !and‘ was purelhased with open space

T4361028.1 T 13
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«money, it was ‘slubje‘c‘t t0 all of the reétridtlo_ns 'currén't!yln the"'C'odlé,_and It could only

. be Used for parks and open space purposes” {Cova exhibit 19). ,

(@) The own's_ corprehenslve o an’ has favared pasg
racreation. The.Tow‘h;s pigns traditionally have fav_oréd passive rebréétion over open

: actlve recreation, wiﬂj a_étl'va re_éreatldn limited to the Town recreatlon center, For
exampla.l the open space and recreatlon plan o‘f the 'Town_'s comprehénslve plan in

1978 provided that, :
"[tlhe ptimary orlentation of the plans to achleve an open
space pattern and system which preserves critlcal nature
resources [and] malntains the Island charactsr of the Kay.

« « « Opan space areas not only provide opporiunities for -
outdoor:recreation, they also-serve to protect Importhnt. -
natural resources and to provide for aesthetic experlences,

- This is ralnforced by the fact thatLongbaoat Key ls a wildlife
sanctyary, and the npeed to pravide habltats Is-cruclal to

- future populations. Open spaca for thie plan Is defined as
that partion ‘of. the Town's environment which s
charagterized by natural scenic beauty or opennass which -
ls dadieéted to being left open'to onfiance tha Town, . . .“

{Cova exhlbit 1, paga 1).

The open space abjectives inthe 1978 plan were to "davelop technlques of preserving
vital areas In thalr natural _state,"n"lb'rasarvs as much natlve vegetation as possible to

reflect th Island character of the Town," and "develop passive parks for relaxation

and nature study" (gb@ exhiblt 1, pagés 10-11),

Ansel tragt: For at least 17 yearé-, the ‘Town’s"pqlléy has been to rely on private

Té391028.1 ' By 14
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interasts to supply'_reoréat'lona'l needs. For exdample, theATown's comorehenslve plan
In 1978 p'ro‘vllded that ‘“recreation needs are satisﬂed “through condominlum
assoclatlons, prlvato clubs and Indlviduat faollltles and that "no recreation or park
facllitles are owned, maintalned or staffed by the Town except the bike path,-
(Cove exhlbit I, page 3)¢ The comprehensive plan ln 1978 further provided that the
Longboat Key Youth Center had a tennls court avallabla 10 the general public (Cove
éxhlblt 1, pages 6-7) The first objeotlve of the recreatlon Rpelley of the comprehensive
plan In 1978 was to “conslder tha Longboat Key youth center as the primary
recreatlon/aotivlty focus for general recreation® and to expand the centar’s facllitles
'commensurated wlth Town growth" (Cove exmblt 1, page 1_1). Even In daciding to
 construct the tennls center on tha south Anset tract, the To&vn comnﬁsslon recognized |
that the compreha_ns,lvo plan .calﬁed far” locating.the courts at t‘h'e rocr_egntlon-oenter

" (Cove exhiblt 32, page 3).

: mﬂLﬂﬁmﬁﬁLﬁIﬁIﬁ._er narks. and. tecrgation areas excluslveiv" for-Town resldents,

- Shortly after the adoptlon of the Town's- oomprehenslve plan In 1978, the Town

began to implement the open spacalreoroatlon slement, By memorandum of January
26 1979, ths Town manager reflected that '[t]here ‘ara several referonces to the nNead
for. consarvlng open’ space and. the functnons relatad to these heeds ln - tha
Comprehensive Plan" (Covo exhlbit 2). leon ongolng developmant Within the Town ‘

the Town manager was “very concerned regardlng the rapld dlsappoaranco of tha

Teas1220,1 I 15
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remalning 'ecosvstem‘son the lslend" (Cova exhibit 2;, pege' 1), 'i‘h'e"‘f'own‘ rnanager
" suggested, however, that '[t]hrough the adoptlon of proper pollcv deolelons regarding
these aress," ‘the Town “ean -stlll achleve: meny of the oblectives 1n the
comprehenslve plen (Cove exhiblt2; page 1) The Townmanager racommendad that
-the open space slement of the 1978 plan ehould be emphaslzed with "an oxplanetlon
g of the applicable areas of land remaining of vita) concern Bas ecosystems, why thev are
ecasystems and what amenltles are provtded by thess areas whloh requlue that they
_ be preserved as open spacg, . . ." (Cove. exhlblt 2, pege 3) The Town manager
- recommended that the Town explore a polley to eoqutre lands for open space (Cove
-exhibit 2, page-3), - - ‘ 4 )
- Thereafter, the Town passed Qrdinance 79-7 and Ordlnance 80-1to lmplement
the open space pollcles in the.1978 comprehenslve plan (Cove exhiblts 4 and 5)."
Aprll 1980, the Town llsted the south Ansel tract for acquisition on its open space
master plan (Cove exhlblt 14, page 2). In January 1881, 'the Town. paseed Ordinance
'80-9 amending Ordlnenoe 79- 7 to'specifically provlde that the "purpose" of theland
~ acquisition ordlnance was "to ensure that future Iand development within the Town '

‘of Longboat Kevmmmmﬂima_iue_nemmﬂm for parks, open space and.

land for epeclﬂed Town purposas requlred by the Longboat Key 1978 Comprehenelve
. Plan...." (Cove exhibit 6) Ordinance 80 9. went on to provrde thet the developer
-would be required to pey. fees “for aoquIsltion of land for ‘parks, open space and
speolfied town purposee..whlch Is Inte,ndied to pxclusively 88Ive the re.sld'ents of the

Town of'Longboet- 'Kjey“: (Cove exhiblt 6, page 3) (later, "the‘Town would plan the

T#351320.1 A % © 18
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tennis center to “prlmarlly or pradomlnantlv" serve Town residents) The language
conoernlng the purpose of tha open space acquisition ordlnanoe berng to" preserve or
-provide land In its natural §tate for parks and open spaca as requlred by the Longboat
Key 1978 Comprenanslve Plan" and to acqulre land, parks, and open space “which
._ Is l-ntended"to oxoluéivoly serve tno'resl'dénfcs of the Town of Longboat Key" was
readoptéd as part oi‘iOrdinanca 81-27 on Saptembar 18, 1981 (dove exhlblt 7), as
part of Qrdlnance 86-19 on Nove'mber;18, 1885 (Cova exhlblt 13), and as part of
Qrdinance 87-34 on February 18, 1988 {Cove exhibit 18), and was codifled as part
- of Town Code 168,017 In 1982A(Co.v,o oxhlblt 8) and agaln In-1 394 (Cove exhiblt 28).
‘As rurthor' avidence that'tho open-space fund was designed: 10-preserve fands:

in thelr natural. states for parks and open spaca. tho 'I'own has conslstently S0 .

. «Indicated In defendlng the open space ordlnances in. court. In Igm_oj_mu,gm_u_m .
M._LamiL___Q,_Lm_., Casa- No. 82-1595 (Fla -2d . DCA),. the Town 8 attornays
-fepresentad that "[{lhe purpose of Qrdinance 80- 9. . .la to ensure that future land
doveloprnent within the Town presarves or provldes (and In Its natural state for parks
A [and] opdn space . requirad by the Comprohenslvo Plan and the Open Space Master
Plan (Cove exhlblt 9, pagos 1-2; ses also Covo exhlblt 9, page 20 notlng that,
Insofaras parks and open space were concerned Ordlnanoe 80- 9 was "to Insure the
presarvatlon of land, its natural state”). ln argumg that the ordlnanpe was sufﬂctantly
.certaln, the Town s attornays arguod that the ord!nance should be construed inlight
A '. of "the purpose clause of tho Ordxnanoe, whlch rostriots tha use of funds to purposes

established in the Cornprehenslve Plan, and In particylar the Open Space Master Plan" -

L

TH861928.1 ' ' 17 .
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|
| .(Covo exhlblt 9 pege 6) In contlnulng Its argumaent, the Town attprneys polnted out
‘that "[lIn oonstrulng leglslatlon, the' declaration of purposes Is persuaslve“ (Cove
. exhiblt -9 page 9) Further, the Town attorneys edmltted thet the open spaca
acquilsition ordlnance was "specifically, ., .enected tor lmplement the [1978]
Comprehenslve Plan .(Céve exhlblt 9 page 12), the 1978 plen belng concerned with
lconservlng the south Ansel property ‘and passlve recreatlon, rather than active
" recreatlon which was llmlted to the recreatlon center. Inlts teply brisfin La.n_d_aﬁng,
' the Town agaln polnted out that Ordlnenoe 80-9 was "to preserve or provide land In
- Its natural stete for - perks [andl open Spece. . (Cove exhlblt 10 pege 1) 'Inits
. replv, the Town ‘further pointed out Its trlal testimony that monies were restrloted to
g purchaslng lends deslgnated on. the open spaoe master plen, that those lands were
L deslgnated because they “had ecologlcal value end pesslve recreatton value, and that
.'those lands were deslgneted "with regard to- the preeervetlon of veluable and
-envlronmentallv seneltlve land end to the preservetlon of lend whloh could and was
'. epproorlate for pesslve reoreatlon. . (Cove exhlblt 10 pages 2-3), .«
) “In 1984, Vroom Development, the developer of Longboat Cove. ohallenged the
. lend acqulsltlon ordlr(ance as: Invalld. Vroom had peld $61 962 36 In oonnectlon with
| obtalnlng permlts for Longboat Cove. Vroom ohallenged the ordlnencea- as violating
' fdue procass, as leoklng eny ratlonel nexus end any reasone.ble reletlonsnhlp wlth the
‘publlc heelth safety, land welfaro, and as bemg unconstltutlonally vague lCove exhibit

11). In defendlng the lend aequlsltlon ordlnances agalnst Vroom ln court, the Town

defended that the ordlnances were not vegue because '[t]he Qp_en-Space. Master

Yr3s1328.1 A 18
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‘Plan . , . and the 1978 Comprehenslve Plan Open Space Hecreatlen Element provides

_ further. gu:dance to the use of the land end fees" (Cove exhlblt 12 page 4} The
. Town’s expert wltness In Yroom, Ms. Satterthweite, teetlﬂed that- the open space
monles ware “for people who areng_t lnterested in puraulng tennls, Iew!mm!ng and high

' facllity actlvltles. L (Cove exhlblt 16, .page 142). Because 75% of Longboat Key's
resldents “lve' In mult!-famlly unlts. many of which have actlve recreetlon facllltles,

| 'Ilke tennis courts and swlmmlng pools, 5o -that the need as expressed by the
communlty: itsalf lg. fer opan spece. . «8nd so the planning for reereat!en end land end

. epen space on. Longboat Key Is very much orlented" to what wa call pas'slve recreation
.or open space" (Cove exhlblt 16 page 141) The Tewn's expert wee further asked:

"Q, So, what wa'ra talking sbout | under the ordrnance for the ecqulertlen

of parks. and -opan -spaca Is the acquisition of these environmentally

. Sensltiva lands of passive parks or vlawing and perhaps some extremely -
llmlted pathway or welkwav development?

"A. lwould say that’s correct, . . " (Cove exhlblt 16, page 145)

Certarnly, hevlng prevalled upon espouslng one posrtlon in the Lend's End &and

Vicom lnlgatlon the Town cennot now changs its mmd concernlng the reetncﬂons on

~ Open spece monles. See. e G- Emanwﬂnm 955 F.2d 660, ﬁed n3 (11th .

| C!r. 1932) (“Judiclal estOppel Is 8 deetrlne wherebye party le estopped frem essertlng
B a proposition In the present proeeedlng 'merely by the fect of hevtng glleged or
' admltted rn his. pleedlngs ln a former proceed!ng under oeth' an ellegatlon to the
o :-contrery The daetrfne ls eppllcabie deepfte the fectthet the party assertrng It was not
"~ Involved . the earller proceedmg“). Columbia ¢ '

| "v. Thom NIZOF Supp 261
o 282 (N.D. Fia, 1937) (e barty * cannot plavfestand loose. As the pl’eedlngs area pert

- Yesszay K ' £ . ,19
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of the record, there Is such a thing as estoppal by pleadlng ve sl .QLQ.SJL‘LL.EUL[&SM

142 Fla. 443, 195 Se 202 (Fla, 194o> Smith v, Urquhart, 129 Fla. 742, 176 So. 787
(1937); '

v, Qriffin, 237 So.2d 38,
- 42 (Fla. 1st DCA 1970) (Judlolal estappel""ls fou'nd-ad upon Iagal and eduttable

concepts of lustice under the law, or perhaps on. such-popular expreaslons as ‘you
B can’t blow hot and cold at the same tlme or ‘you can't have your cake and eat it,
'1too"') I {& |
As further evidencs 'rhat use of oben space funds has“ba'en' llm!t-ed to preserving
propertles In the natural state, the Town commlsslon 80 recognlzed at its speclal ‘
‘workshop on May 10, 19889, where Vlce-Mayor Dreyfus roted that lots listed for
. acqulsition ahduld oulv ba lots.In_thelr natural stata, where Commls=:loner Fernald .
J 'noted that open.space mon!ea could, not be used for playgrounds, andl where Town-
.Manager Cox agread wlth Comm!seloner Fernald unless the commlsslon made certaln
changes to tha urdlnances (Cove exhiblt 17). |
The Town,-howaver.'lgnoras the language *in Its natural state" ueceuse, 8s
, codIﬂed , sectlon 158 01 7 providaa that epen speee monles may be usad for parks and
recreatlon arees and bacause parks and recreation areas are deﬂned ganerally, a
‘ lncludlng active reareatlon (sea transcript at 1 63-1 54) Whataver mav be the general
, daftnltlon of parks and reoreatlon areas wlthin the Town & zoning’ cdde, the prgamble
. to the open space ordinances conslstentlv have lnd(cated that the open apace monlas
'ere t0. preserve !and rn Its natural atate for parka and reoreatlon areara. It Is-well-

o ’establlshed that the spec!ﬂo prevalls - over the genarel aea, 0:gus ﬁmxz y, E!Q[]da

TE01920.1 L 20
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M, 672 S0.2d 1384 (Fla 1991), ahajla.mmmxm
- Corp., 560 So.2d 331 (Fla, 2d'DCA 1890), Smu_amm 497 $0.20:881 (Fla. 2

DCA 1986, gart, denled, 506 So 2d°1040 (Fls. 1987), Elovd v, Bentley, 496 So.2d .

962 (Fla, 2d DCA 1q86) nﬁm_d.euh.d 504 So.2d 767 (Fla. 1987), Dubin v. Dow
'Q_Q_um‘g_gg_[p_‘ 478 So 2d 71 (Fla. 2d DCA 1985), that preambles are to be consldered

In construlng an ordinance or statute. see, a.4., ﬁ:wﬁum_y,_&m 104
‘ 80 2d 346, 349 (Fle. 1958}, and that maaning must ba glven 10 every word of an
| : ordlnance or statute,-see, 8.0, IﬂtﬂﬂMaﬂmnd_ﬂo_L 418 So. 2d 1143, 1146
| (Fla. 15t DCA 1932},2{:3511@&91@&% 189 So\2d 217 219 (Fia. 2d DCA .

19861, | | . | | |
(5) Nﬂiﬂt@_Qﬂlle.LelLe.f_smmm. “Thils Court.sh’ottld quash the P and Z Board's

grant of the spaclal éxception,

(6)

~Granting special axceptlons ls a quasl-]udlcial actlon and courts review quasi-judiclal

acts with non—deferentlal ]udlclal standards, See, e.g., Jﬂn_nlugu._p_ag_e_gmﬂm 589

' '-'So 2d 1337, 1343 (Fla. 3(d DCA 1981). See also Ammmhmm .
Pl of At men Case No. 86-13534-21 (Judge Swanson, order .

flled December b5, 1986), .where Judge Swanson notad that the qurlda public policy
In favor of ACLF's “can not be utnllzed to overcome daﬂclencles ln Patitloner's burden

" of proving all elght of the standards for a Speclal exceptlon Slmllarly In Lev ng '

_ Istment Appeal No. 88-12246 (Judge WllliamL Walker
~ qrdar fllad June 13, 1989), Judge Walkar noted that “the burden of proof In speclal

s i 2
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except!oo cases ls on the applicants. Appllcants must show that they have mat the

statutory ¢riterla for grantlng exceptlons *. Most reoently, In. Lamo_u._ﬂnﬂm
' EQMMMJMMQDL Cass No, 93-413 CI-888B (Judge StOUtamlre, order and

oplnion flled May 13, 1993), Judge Stoutamire similarly noted'thsf "before [the

'appllcant] could obtain the speclal exceptlon ihﬂ-hﬁ.d.m_s.bm that the granting of

speclal exception would not create a parking or. traffic problem, .,

(8) N.QJ_:LanJﬂl.d_e.c_s_Qn_make; Attha publlc hearlng, Longboat Cove again
ralsed the-issue. ooncernlng the lmpartlallty of the P and Z Board determining the
-Town s applieation for epeclel excepﬂon and of tha Town attorney both advising tha
E end Z Board and be(ng the legal advisor to the Town as ‘the eppl!cant (trenscrlpt at
T | 14) The Town's plannlng and bulldlng dIrector alsg. also gave the staff reportto'the

'. '. F P end Z Board (trenscrlpt gt 20-27), even though he had been lnvolved In'connegtion.. -

: wlth expedlting construction the south Anse| tract (see, €hg., Cove exhiblt.41), end

: ‘eVen thaugh he would cross-examlne Longboat Cove 5 expert at the public hearlng.

i 'Moreover, two of the nlne members on the P and z Board sat on the flve-member

' 'Town tennls commlttee (Cove exhlblt 25) One member of the P and Z Board chalred

the Town tennls commlttee (Cave. exhrblt 25}. The Town's tannis oommlttee had
submitted “a rether comprehensiva study (with] recommendatlons to the Town

1 commission 85 1o membershlp fees, estimated number of members, projected
-revenues, and the deslred number of courts for thls facdlty to be self~eupportlng"
-(Cove axhlblt 31, page 1) Of course, Mr. Redgreve s and M? Rothenberg §

, lnvolvement with the Town 3 tehrils commlttee wes known to other membere of ‘the

N
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Pand Z Board {see-_'c_oue exhlbit 3'5) The pro]ect had. been high proﬂle wtthln the

i
Town, with two years preperetlon invalving the Town manager (transcrlpt at 28-30)

. "[Tlhe Town Manager and staff.consldered other Town propertlee for a eulteble slte,
"'resultlng Ina recommendetlon for the eastern portlon of the south Aneel tract. .. .The -

Town Commisslon approved [the south Ansel] site and staff proceeded to pursue
deslgn and development of the [south Ansell site” (Cove exhiblt 31 Page 2). A

former mayor testlﬂed -at the hearlng that the Town commlsslon had eupported the

tennls complex (tranecrlpt at 100). Glven all of those clrcumstences, Longboat Key

.. did not recelve procedurel due procees. Procedurel due process, In a quasljudleial

proceeding such es wae Involved here, .requires,..at a minlmum, an Impartlal

' declslonmaker and impartlel edvleors 10 the decle!onmeker.

K

h Wﬂ‘jﬁmc The Town’s zoning code provides that specal exceptions may
be grented only where tha P and Z Board finds the proposed use compllee with section -

188, 126 The zonlng cods further prowdes that,

[blefore any: spec!al exception shell be granted the Planning and Zoning -
Board . . . shall maks a writtan finding that the granting of the spaclal
exception will not adversely affact the public laterast and gartlfying that

- the specific raquirements. . .and that, further, satisfactory provision and

arrangement has baen made concerning the following matters, whers
appllcabla, , , '

"(1) Compllance wlth all elements of the Comprehenslve Plan.

“{2)- That the use Is a permltted use as set forth In the Sohedule of Use . -
'Regulatlons. viv ‘

*(11) Conslderetlone reletlng to generel ccmpatlbluty WIth atljacent
propertles and other property in the dlstrlct, lncludlng but not Ilmrted to:

3613281 . | .23
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" v o --(a} ﬁ“'@her the propoeed use Would be contrary te the‘ '

Iarrd",':le“z ‘plén and would have an edveree effect’ on the
Compr enslve Plan

“(b) Whether the- prdpoeed ‘use would be compatlble ‘With
. the estebllshed land usa pattern

“(1)- Whether the proposed use would edversely affec.t
property values In the edleoent area.

(k) Whether the proposed use would be out of scale with
the needs of the ‘nelghborhood or the town."

The Only “evldenoe" thet the Town submltted in favor oflts appllcatlon was the
Se[f—eervlng concluslons of Mr. Gaffney, the Town s planning, bulldlng, end zoning
dlrector Those concIUSlone ere far, far short of belng competent. subetentlel
evldence, and the grent of the speolel exceptlon, on the'subject record, departs from:
'the essentlal requlrements of law. |

Mr. Geffney's conclusory stetemeote, ln Cove exhlblt 42 end ln the transcript ) |

.. at 20-27 do not conStrtute competent substentlel evidence underlylnrg the P and 2.
o Board $ grant ofthe speclel exoeptlon. Mr, Geffnev g conoluslons hed no underlylng
| anelysls, but were one sentence racltationg ofthe underlvlng determlnatlons necessary
'._.’fer a speorel exceptlon (see trenscrlpt at 140).- For example, Mr. Gaffnev summerllv
' _‘ concluded thet the ePpllcetlon "does In fact comply with all of the elamants of the .
| Town's Comprehenslve Flen (trenecrrpt at 211 that “the proposed ese ls not contrary‘ -
to the land use plan end does not have an adverse effect on the comprehenelve plan*
(transcrlpt at 23 24)r|thet "the propesed use 8 oompatlble wlth the estebllshed lend

- use pattern“ (transcnlpt at' 24); that "the propqsed use does not edverselv effect

% . -

¢ B * . iy .
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- pmperty values ln the adjacent area (transcrlpt at 25 26), and that 'the' prqposed use
' is not 0ut of scale with the naeda of tha nelghborhood or the neads of the Town"
(Uanscrlpt at 26) | |
M. Gaffney, nowever, was unaware of the Town 8 defense of Its open space
ordinancas (transcrlpt at 48), Mr. Gaffney was unaware that the: south ‘Ansel tract
‘had basen reco_mmended for preservatxon in tha 1978 comprehenslvaxplan (transcript
at 47) Mr, Gaffney further clalmed that the 1989 comprehenslve plari was not slte-
 §pecifie. (transcript- at 48), even though it actually llsted the south Ansel tract as
“nature study/preservatlon on the ‘Town's open space master plan Inventory
(recraation and oparP spaca plan at' 11}, M, Gaffney also was unfamiliar with the
proposed !ease, whlch provlded for operatlng hours from 8 am to 10 pm, seven days -
a week (transcrlpt ar. 46), . N o | “
Most lncredulously. Mr. Gaffnev clalmed that the 1989 comprehanslve blan
. projactad: a naed foq five addltlonal privatg tennls courts:(transcrlpt at 49-60) even
- though the. open space and recreatton element adopts & need standard & one pnvately |
. supplied tennls coun‘. per 5 000 persons (recteatlon and open space plqan at 15), even
th_ough thgra are 1_49 prlygtgly supplled tennls -9°U‘ft$ in the_ Town (open space and
. rearsatlon plan at 8, 9. 16), even tﬁough the ssasonal filgh population of the Town is -
projectad to-be appPéxxmately 23,600 In 199'3 (future land us plan at 23), theraby
equatlng Into an overall need for five pnvately-wppllad tennls In 1998 (recreation and
pen space plan at 16). thus producmg 8 surplus of. 135 prlvately .,upplled tennis

courts, What M, ;Gaﬁnev’s testimony shows.1s his. enthuslasm in attempting to

TEUR4AT4A Y . LA ‘ ) ]
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... support, somehow,fl\[s employer 8 applloatlon for the apeolal exoeptlon, even to the
extent of disregardlng the cloar Ianguege in the oomprehenslve plan that projects &
| ~ "demand" for flve, but ng,n_e_e_d, ln llght of the 140 exlstlng courts (open space and
| .;recreatlon element at 16), When confronted wlth the plan ltself Mr. Gaffney
dismissed tha olear language as an 'Interpretatlon, whloh “wouldn't be [his]
' lnterpretatlon (trensorlpl: gt 52) |
In preparing hls reoommendarlons', Mr, Geflney wae unaware that the south'
Ansel tract had boen purchased wlth open space monles (transorlpt at 42). Mr.
Gaffney also was- unaware that tha. Use of- open space monles wa:; rastricted to
preserving "In J:helr-,natural state® parks and reor.aatlon areas ltraneorlpt at 42).
'l-’lather, Mr. Gaffney oplned'that, 'even it the Town, eoqmred property with opsen space.
. 'monles, the Town cpuld” use the lend In accordanoe wlth “the underlylng zonlng“.
ltrenscrlpt at 42) Thus, if the Town acqulred vaoent and treed land, but zphed-
‘oommerclal, with open spaoe monles, the Town' could use the land for commerclel
‘ purposes notwlthstandlng the rostrlotlon ln the open space ordlnenoes to preservlng
lands "In rhelr natural statee., Notwlthatancllng hls totel unfemlllarlty with the open
', ':spece ordlnances, " i ',A". and Mmgm, however, Mr. Gafiney was willing to
etternpt to further, h‘s.employer's lnterest In enswerlng Chalrman Karsoh's leedlng

.- question. ooncernlng‘ whether 'the epeolal exoeptlon complled with the open space

-ordInanas (see tran}:orlpt at 149l.

Mr. Gaffney’s conoluslons were herd ly surprlslng glven that ToWn manager, Mr.

_ Gaffney s lmmedlate boss. and TOWn steff had prevloualy reoommended the south

THARIN9A | ‘ ' R
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Ansel tract asa sultable site for the tennls complex. gl\ren that the Town Commisslon,
Mr, Gaffney’s ultlmate boss, had approvad the south Ansel tract fer the tennig
complex, and g(ven thet Tewn staff had proceeded to pursue deslgn and development '
"‘of the tennls cemplex at the south. Ansel tract (Cove exhlblt 31, pege 2). Mr.
Gah‘ney, as the Town's plannlng, zenlng and bulldlng d irector, of coureer, was involved

| C In the Town studles leadfng up to the appllcetton for the epecjel exoeptlon (soe, e.g.,

| 'Cove exhlblt31 page 11)

= " EvenIf the Underlylng open space ordlnances end comprehens!ve p!ans did not
- undérmine Mr. Gaffney 'S concluslons and even If Mr. Gaﬁney were "lmperﬂel " Mr.

. Gaffney s concluslops would net constltute competent. substantlal ewdence. See

| transcript at 140, lrr

LISV S0 , Crenllvice Lor n.380802d
'-"1028 1031 (Fla, 1980) forexample, the Supreme CourtofFlorrde held thetacounty

commlssroner’s and an accountant’s "conclusorv stetemente. v+ 'do not provlde-
= sufﬂclent support fe}- the ﬂndlnge necessary to underpln the commlss!on s
4aetlon " The SQpreme Court went on to quash the underlylng order because It. -
lack[ed] competent substentlal evldence te supgort [lt], notlng thet competent-
substantla! evldence }s such evldence 33 wm establleh a eubetantlel besie of fact from
' -Whlch the feet et lseee can reasenebly be lnferred [or] i such relevant evldence as

o 4 reasonable mlnd w,ould accept as adequate to s,u;:port a concluslon.

A" mere oplnlon < (8 not e val!d substltute for evldence.“ ln overturning an

admln!stretlve order In n.. _‘ Ia ) ¢ 1ty arlanna, 235 S0.2d 487,
| 489 (Fla. 1 970}, the.;su;;remeléeuré of Florida rioted .tha'i'""[g]o%‘rz_r;imentel o

T#3B1328,1 S % e
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'bodles. . JMust baso tholr dac!slons upon ovldence and not upon somo undlsclosed

" factor or factors. A’ revlawlng bodv's mere opinfon . . . Is not a valld substltute for

: _evidence " See, e g-, Mﬂmmmww 577-80.2d.583"

(Fla. Bth DCA 1991), _‘}{ sl fy, 60 So.2d 1asa (Fla. 5th DCA

1990), M 476 So.2d. 713 715 (Fla. 5th DCA

| -1985),my19mdameg 486 S0:2d 595 (Fle, 1986); Qmoﬁummm 400

$0.2d 1051 (Fla. 2d DCA 1981), MQMMQM 299 So.2d 657,

. 859-860 (Fla. 4th ooA 1974)

in

'$0.2d 601, 607-608 (Fla 1959), the Suprome Court of F!orlda, m quas hing an order

. for laoklng competent substantlal avidsnoe, noted that evldonce to be. substant!al

conslst of vague, unoortaln. or lrralevant matter nat carrylng the quality of proof or
having fitnessto Indiice convictian 3. ." - S
As further polnted out bolow, there ls no substantlal competent svidenge that

the proposed tennls complex would not. adVersalv affeot the puhllo intprest, that the

- proposed tennls complax would complv with tha comprehensiva plan, that the

) proposed tonnts oomplex would be a pormltted uso wlthln tho R-SMX zoning dlstrlot,

. that the’ proposad tohrtis complex would be compatlble wlth establlshed land use

pattems, that the proposod tennls oomplox would not advorsely affoct property

' -values, and that tho propoaed tennls complox would not be out of soale wlth the

needs of the nelghborhood or thp Town,

 vaastagst gy * IR
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Must possess somothing of substantial and relevant consequence and must not
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Courts have' oftan quashed quasl—]udlclal or quasl-admlnlstratlve ordars,

including speclal excepthns. for lacklng compatent substantial evldance or for

. ‘departing from the essentlal requlrements of law. See, L Elﬂﬂﬂmm_v_,_

E’JJ.hIJ.G_ieM.c_e_ﬁp_mmrn, 487 So0.2d 1061 u=xa 19363. D.D_ED.I.I.I.I.Q.LUIHWMM
o B_e__Lg 289 So 2d 69? (Fla. 1974).

lllll

tll ), 108 SO 2d
15 $0.2d 748 (Fla, 1943);

, 566.80,2d 1325 (Fla. 15t DCA

10 Certainly, converting one of the

. _-only remalnlng ecasystems wlthln the Townto g commarcialized 10—court, .:O-parklng

space tannts complex wlth restrooms, showers, offlcas, pavlllon -and observation deck

‘ ' adversely affects the. publlc Interest whera tha underlylng property has natIVe habltat,

has been slnglad out ln the Town’s comprehens!ve plans for. acqulsltlon for passive

open spéce, and was acquired wlth open spacs monles tof pressrve tand “ln lts natural

' 'fstate“ for parks and recreatlon areas (see transcrlpt at 138 -140). Indeed, the

comprehensive plan reﬂects that preservlng ‘natural spaces as open space enhances

the Town s Island character that resldants and vls!tors ﬂnd §0 attractive {transcrlpt et
| 142) ' |

an. ThB TOWN s

plannlng dlrector admlttad that natlve vegetatlun coVarad the area whare the 10 tennls

qessW . 0 T 28
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- courts end 50 parklng spaces would be constructed (trenscrlpt at 44) The
comprehenslve plan provldes thet opan spaces provided by natural resources within

the Town add- slgnlflcently to the {sland character that resldents and. visitors find so

ettractlve (transeript at 142) '

The comprehensive plan provldes that the LBK recreatlon center, ratherthan the
south Ansel tract, woulcl be “the primary recreatlon focus for public recreation" (open
space and recreation policy 1.18; trensorlpt-at-sl'; 143, '172l.

The cornprehenslve plan provldes that the private eector, rathar than the Town,

s to supply recreatlon In the Town (comprehenslve plan, recreetlon and open space
-element at 13; see transcrlpt et 140 171). "

The comprehenslve plan provldes thet the R-SMX deslgnatlon ls for resldentlal
-u$e, not for a commerclelly-opereted tennis complex (trenscrlpt at 142), As Mr.
Smlth Longboat Ccve 5 expert, testlfled "parks" are llsted within the open space
deslgnetlon In the comprehenslve plan, rather than within the residantial deslgnatlon
{transcript at 169). Mr. Smith conceded that " perheps a small passlve open park area
with limited usa - landscaplng or something -- could be consldered appropriate. But

- the type ofluse wa're talking about here, and has been expressed as avery Intensive
actlve recreatlon area that certainly has sornecommerclel aspects to It, In'my mind,
| Is not compatlble with that land use clesslﬂcatron" (trenscrlpt at 168), When

Ordinance 93- 13 Was passed, the Town made no emendment to the comprehenslve

- plan (trenscrlpt at 43)

V4351328, - 30
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The comprehenslve plen Indlcates that one tennls court. at $24,000. would be
sufficlant to malntaln the level of service standards through 1986, and that two courts
would be sufficlent through 1998 (comprehenslve plan, capltal improvemants glemant

-at 4; comprehens!vé plan, recreation and open space glement at 18; ses transcript at
141, 172, 173).

The comu‘rehenslva plan 'Ilsts fhe south Arisel tract as “nature

‘study/conservatlon on the open _spaue master plan Inventory (comprehenslve plan,
- recraatlon and.open.space'alement at 11; sse transcrlpi at 140, 1’72-173)¢

The proposed tennls complex wouid violate pullcy 1.3.2.1n the comprehansive
plan to minimize Imbacts upon the 'natural enyl;onment. as Mr, Smith, Longboat
Cove’s expert.; testlflad. Mr, Smlth explah‘ned'that‘ the south Ansal tract

“Is very.sensltive from an. enviranmental ‘polnt -of view. Its rich-in

natural resourGes. As has besn pointed out, the projact utilizes about 20

percent of the.slte for lmpervious coverage. But It utilizes. virtually all of

the nonwaetland area. Just s fow little pockets here and thers batween

tha courts that arae not utllized. Solt's a very Intansive applicatlon ofa
land use upon thls sansltlve property” (transcript at 170-171),

Tha south Ansel tract was acquired with. open space monles (see transcript at

144). Those open. space monles ware acqulred pursuant to Open space ordinances
.-implementlng comprehenswe plans as early ss the 1879. The ordinances have
conslstently lndlcateq that they are to presarve land "Inits natural state for parks and
recreatlon areas. Constructlng a 10-court, Eo-parklng space tann!s complex with
pavllxon. restrooms, showers, ofﬂce. and observatlon deckin tha midst of undisturbad

. native habltat does not preserve the land “In. lts natural state," espectallv where the

|

TOWn has dascrlbed the south Ansal tract as "[tlhe most actlve and ptoductlve slte

T#361528.1 o ' 31
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for w!ldllfe [in the Town wlth] excellent potentlal for 8 passlve park and nature
praserve™ {Cova exhlblt 1 page 4). Mr. Smith, Lcnghoat Ccvc's expcrt, tastified that
| the south Ansel tract was "envlrcnmentally sens!tlve _and that thc tennls complex
“would destroy the central portlcn of the south Ansel tract (transeript at 185),
(8 Eﬂtﬂﬂlﬂﬁd.ﬁiﬂmbﬂ.ﬁshﬁdu_lc_o_f_um The Tcwn's zcnlng code provides
that the "purpose" cf the R*SMX zonlng district Is "tc delineate those areas sultable
" for mixed residential developmem‘ of a low-medlum-danslty character tcgathar with
-8ssoclated accessory uses.” Slngle-famlly dwelllngs and multl famlly clwelllngs with
.less than 10 dwelllng Units are llsted as permltted uses In the: R-GMX zcnlng dlstrlct
On June 24, 1993 the Town ccmmlsslcn added "parks and- racrea’dc.n arcas gs a
spacial exceptlon use In all rcsldanﬂal dlctrlcts. lncludlng the R-SMX zonlng district
(ICove exhlblt 23], Prcvlcusl_y., ; publlc parks and recreatlon areas” were permitted uses
In the INS, Community Facllity Institutional Distrlot, and f,‘[pjlu'b,llc car_k_s and recreatlcc
areac" we.re perc-tltted cses in the Ql, Offlce-Institutional Distrlct (ceé ﬁémscr!pt at 43,
128—133) The zcnlng coda provides that the purpose of tha INS zoning dlstrict Is "tc
L dellneate thcse areas sultable for publlc and seml-publlc facllitias " The 1)urpose of the
0! zoning dlstrict Is to delineate those areas which, by their Iocathn. are sultable to
' accommodate cfﬂceq and lnstltutlcna! uses...." "Parks and recreaticn areas" must
"mean scmethlng dlffarent than “public parks and recreation areas." See, 8.9, S.tam
!n.,B_Qb.Q.E!&QD.: 614 So 2d 1155 1156 (Fla. 4th DCA 1993) (Farmar, J., cancurring)

- ("the leglslatlve use pf dlfferent terms In dlffercnt ctatutes on tha same subject Is

strong evidences that dlﬁeren’g meam_ngs were [ntended”}; Qccanmanmf_ﬂmiccalcnal

V43513281 : 32
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21 ,455 So.2d 515 518 (Fla. 1st DCA

1984) ("[tlhe legls!atlve use of dlfferent terms in differant portnons of the :.ame statute

ls strong evidencs that: dlifferent meanings were Intended") .Qqag]_g.ll_j_umau_g_f

Imes Compensatidn Divislon of Workers’ Gompanca on, 408 So.2d 751, 753 (Fla,
3rd DCA 1982) (gislature’s "deliberate use of g quite different term. . .Is strong
evidence Indeed that it intendad 8 quite dlfferent meaning),

Ag Mr. Smith, Longboat Cove’s expert, testifled, because the proposed tennis
complex would be high-Intenslty commaerclal, it would not fall \Wwithin the speclal
e)ooeptlon for “parks;and recreation areas* In resldanﬂalzones. "Parks and recreation
areas that have been put Into the ordinance In "93 certalnly doesn’t Intend It to be &
oommerclal enterprise or one that generates profit*. (transcript at 174). _

Moreover, the Towa would permit tennls lessons and sales: of tennis-related
necesslties, such as stringlng racquets, selllng racquets, and selling tannls balls “in a
very -limited supply” (transcrlpt at 76).- The !essee-operator would have evary
Incentive to max(mlze tennls lessons, 14 hours 1 dav, seven days'a week, because

" revenue from tennis lessans would not ba sub]ect to the percentage leasp with the
Town {Cove exhiblt 27, page 2-1 7), WCTM projected $18, 000 In annual revenue from
tennls lessons (Cove exhlblt 28: Such accessory commerclal act!vlt{es, however, ara
not parmitted In the B -3MX 2oning d!strlct Sectlon 158,008 of the Town’s zoning
code defines “commercnal use® as “[aln activity Involvlng the purchase and sals or

. exchange of goods, commod(tles or servlces oarrled om primarily ror the purpose of

gaining a profit." Sectlon 168,127 of the Town 8 zonlng coda clearly provldes that

| Yrmazs . 33
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“‘[n]o commerclal aooessory use wlu be permltted ln an R Dlstrlqt ‘ «.." Section
168,127 does not sanctlon commerclal 8ccessory uses "I a very 'llmlted eupply B
memwm As pointed out-
ebove, residential uses and zones border the 13 8.acres to the north end south (see
transcript at 175« 176) North of the bordering resldentiel streat Is Durante Park, a
“passive" park (transcrlpt at 15), Sarasota Bay lles to the east of the 13, 8 gcres.
+ Cogo’s Bouthue, a Iow-intenslty commerglal use on Guif of Mexlco Drlve, -and e'
| Planned fire station e to the wost of the 13.8 acres. Across Gulf of Mexico Drlve
from Coco’s are the Longboat Cove condominiums. Mr. Levlne, the owner of 3.5
resldentlally-zoned acres Just south of the proposed tennls complex, testified
g : lconcernlng advarse. lmpacte on hls property (ses. trenscrlpt at 68-74, 142 Cove
exhibits 28, 38) Tha preelclent of a nine~homesite slngle-famlly deve!opment Just
south of the Mr. Levlne $ propertv testlﬂed that the nolse end l!ghta would adversely
'effect his nelghborhood (transcrlpt at 102). Mr Smlth Longboat Covo s expert,
' 'testlﬂed that the proposed tennis canter “Is of a oommunltv-wlde chargcter and
-should. . .be located ln ahigh acﬂvlty area. The pmposed Iooat!on would negativaly -
,lrnpaot the reeldential aress both to the north and to the south™ (transcrlpt at 169).
| Mr. Smith-further testifled that the proposed tennis oomplex would generate nolse,
. .glare and otherwise adyersely affact |
adjolnlng propertles end propemes generally (n the dlstriot Certalnly
this. [s-golng to produce nolse, - With ten courts golnp, you're golng to
have a lot of no!se géngrated by this that it not there now. -1 lived for
years about 1,400 fagt from two courts, and | could hear the voices of

people at tlmee aiid the ¢licking of tenals balts. That's two small: :courts,
So you rei golnp to heve a lot of noise from thle Vou'ro golng 'to have -

el 34.
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some [ll effacts of light, regardiess of how carefully It’s deslgnaed. . ,
Thls Is golngito be a detriment to the surrounding areas because now
there Is nathlag-here. Twanty fest from these resldentlal areas thara s
golng to be 50 cars parked that are not here now. And 20 feét from the
reslden{ces] to the south you're golng to have elght tennls courts.
That’s quite aidifferance, And It's going to have a riegative effect on the
adjolning property" (transcript at 174-176; sae transcript at 178),

Mr. Smith went on,

"l don't find the use to Le In keeping with the Intent of the 3MX
classlfication, Should perhaps ba located In'the INS classlfication, which
provides for publlc uses ard publig parks as a separate district, | don't

think this type of.use was Intended to be placed In a district that’s

primarlly resldentlal, , . .This proposal Is Injscting & major activity use

rightinto tha rgsidentlal pattern of resldences to thé north and the south.

I don’t find 1t to be compatlble with that pattern" (transcript at 178). .

- Mr, Smith concluded that the proposed tennls center "lis not Just a park, It's not Just
a recreation area. lt;_'s an active-sport facllliy for tennls with commerelal
application, . . .[It ls]'lnappr-oprlate for this site” (transcript at 181).

Boatd of County Commissloners v, Lowas, 348 So.2d 18, 18 (Fia. 3rd DCA
18771, cert. denled, 358 So.2d 128 (Fla. 1 978), Is controlling. Thers, Dads County
had granted an unus't_x,al't_ise permit, Dade County’s equlvalent to & speclal exception,
for a 160-family tennls club In a residentlal zone.- -The club would conslst of a
swimming 'pool and elght teninls dourtg. The Third Distrlct quashéd the grant even
though the proposal thers would have no lights. The Third Distriet held: “It Is
apparent what the applicant attempted to do, with all.candor, was to organlze a tennis
club for profit. . , .Rvggardlas‘s of lts nomanclature, the impa(:; of such a request, If

granted, would hava bieen totally out of cha‘ractér Wlth the.nelghborhood, and In effect

amounted to a rezoning of the property. . . .The cligb expected to:hava 160 family
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professionals, sales at a pro shop and, by Its very nature, would have generated
trafflc, nolse and gotlvity, which are not oompatlble to an axclualve one-acre
resldentlal area. . .." Certalnly, the competent substantlal evldenca at the public

" hearlng lndlcates that _Q_‘o(_a.s. applles here, and the speclal exoeptlon should he

1

quashed. | - ' "

(5)

. aroz, Mr. Levine,
. the owner of tha :3 5 resldantlally-zoned acres to tha lmmedlate south of the south

“Ansel tract, testlﬂed that “[I}f you've got ten tenhls courts a faw yards away. from
your houss, flood Iit, peopla playlng 14 hours aday runnlng ground, that's somethlng
" _' dlfferent from an open woodland araa, and oertalnly would affabt the property |

. .values. «+ " (transcript at 71) Mr. Kllnger, tha prosldent ofa nlna-horna slte resldentlal
davelopment Just south of the 13.8 acres, almllarly testlf‘ed that the tennls complex
would diminish hls property values (transcript at 102}, Mr. Smith, Longboat Cova’s

- expert, tastifled that the: proposed tennis oenter cartalnly will, affect property values”
»"and wlll make [nearby] lots much leas deslrable to. bulld a slngle-famlly resldence"
| (transcrlpt at 179-180}. Mr. Smlth furthar testlfled that tha proposed tennis center
. “would be damaglng to [Longboat Cove] baoausa ofthe nolse, the llght, the trafflo and
| the change In use that's there. I think that doﬂnltely would ba a damaga to them™

ltranacrlpt at 182l & | ' S | l'_
) cale

The Town's comprohonslvaplan pro].éofrs a demand for three publicly-supplied

'.tenn,ls courts through 1 998 (open space and recreatlon elemant at 18), The demand

. THIB1328.1 | | 36
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Is based upan the Town’s pro]ected seasonal-high populatIOn ofappraxlmately 23 600

{(future land use plan at 23) and the Town's standard of one publicly supplled tennls

court per 8,000 persons (o?en space and ‘racreatlon elarpent at 15)“ Gd;ren that the

' Town a!ready had one ortwo publicly subplled tennls courts. the. deﬂcltthrough 1998

would, at most, be one or two tannls courts town-wlde (saa transcrlpt ﬂt 143, 172).

A ten-court complex Is out of scale with the Town’s: needs, and certalnly out of scale

with the nelghborhood’s needs. As Mr. Srmth the expert, put It, "ten tennls ¢ourts

are slmp!y not needed. Y certalnly not from a nelgthrhood standpolnt. «..There ls
"no rielghborhood need _dempnstrated to put an.actlve Intense commerclal center with
commerclal .lmpllcatlon-s In' this area. ‘And | think It’s bean ‘po!nted out with regard to

the expressed needs of the Town In your adopted Comprehenslve Plam, It doesn’t

warrant the project there elther" (transcrlpt at 179 180).
WHEHEFORE, thls Court should quash the P and Z.Board's grant of the speclal
exceptlon. The.P and Z Board has danlad Longboat vae procedural due process, the

granf of the special exception departs from'the essentlal requirements of law, and no

~ cpmpetent substantlal gvldence sUpports the grant of tbe speclal exi!epﬁon.

?
!

Respec_tfully submltted,

Donald E, Hemke :

Flarida Bar No. 305057

CARLTON FIELDS WARD EMMANUEL
SMITH & CUTLER, P.A.

Fost Offlce Box 8239 -

Tampa, Florlda 33601

(813) 228 7000

Attomey: for Petltlonar
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Davis, Persson, Smith & Darnell

David D. Davis*

David P. Persson°

Kevin P. Smith

Robert W. Darnell

Barbara B. Levin

Barry R. Lewis, Jr.

* Also licensed to practice in Illinois

Attorneys and Counselors At Law
A Partnership of Professional Associations
2033 Main Street, Suite 406
Sarasota, Florida 34237

(813) 365-4950
Robert P. Rosin

Of Counsel
Telecopier
(813) 365-3259

April 25, 1995

° Qualified in Administrative and Governmental Law under < &< :

the Florida Designation Plan

Also licensed to practice in Louisiana and Massachusetts 8= '

Mr. Griff H. Roberts, Town Manager
Town of Longboat Key

501 Bay Isles Road

Longboat Key, Florida 34228

Re: Longboat Cove Condominium Association, Inc. v.
Town of Longboat Key Planning & Zoning Board

Dear Griff:

Enclosed is a copy of the Response to Verified Complaint which
was filed in the above-referenced matter.

Should you
contact me.

DPP:awgl28
Enclosures

have any questions, please do not hesitate to

Sincerel

David P. Persson
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BEFORE THE TOWN OF LONGBOAT KEY, FLORIDA
PLANNING AND ZONING BOARD
FOR THE TOWN OF LONGBOAT KEY, FLORIDA

LONGBOAT COVE CONDOMINIUM

ASSOCIATION, INC.
Plaintiff/Petitioner,

vs.

TOWN OF LONGBOAT KEY, FLORIDA and

PLANNING AND ZONING BOARD,

TOWN OF LONGBOAT KEY,

Defendants/Respondents.

RESPONSE TO VERIFIED COMPLAINT

Defendants, the TOWN OF LONGBOAT KEY, FLORIDA and PLANNING AND
ZONING BOARD, TOWN OF LONGBOAT KEY, by and through their
undersigned counsel, respond to the Verified Complaint filed with
the TOWN on April 20, 1995 as follows:

1. Defendants initially respond by stating that the
verification of the Verified Complaint is inadequate and legally
insufficient because it is not made by the "complaining party", as
required by §163.3215, and further because the verification is
qualified in that it only provides that the facts set forth in the
Verified Complaint are true "..to the best of [the signatory's]
knowledge and belief", which qualification and equivocation renders
the verification legally insufficient and the Verified Complaint
improper and inadequate.

24 However, in the event it is subsequently determined that
the Verified Complaint was properly verified, Defendants respond by

stating that they have reviewed the Complaint, the Comprehensive



Plan, and the record of the proceedings in this matter and have
determined that the Verified Complaint is without merit and that

the special exception is consistent with the TOWN's Comprehensive

Plan.

L CF

ARRY R, LEWIS, JR.

Florida Bar No. 0785784

Davis, Persson, Smith & Darnell
2033 Main Street

Suite 406

Sarasota, Florida 34237

(813) 365-4950

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing
was served via fax and U.S. Mail to Donald Hemke, P.O. Box 3239,

-—

Tampa, Florida 33601 this o day of April, 1995.

———7
Barry Rﬁ’Lewis)\fr.



BEFORE THE TOWN OF LONGBOAT KEY, FLORIDA
PLANNING AND ZONING BOARD
FOR THE TOWN OF LONGBOAT KEY, FLORIDA

LONGBOAT COVE CONDOMINIUM
ASSOCIATION, INC., a Florida
non-profit corporation,

Plaintiff/Petitioner,

VS. CASE NO.

TOWN OF LONGBOAT KEY, FLORIDA,
a municipal corporation, and
PLANNING AND ZONING BOARD,
TOWN OF LONGBOAT KEY,

Defendants/Respondents.
/ o

VERIFIED COMPLAINT

Plaintiff/petitioner, Longboat Cove Condominium Association, Inc. ("Longboat
Cove"), - by its undersigned attorneys, files this. verified complaint against
- defendants/respondents, To'wn of Longboat Key, Florida ("the Town"), and Planning
and Zoning Board ("P and Z Bbard“), Town of Longboat Key, and says:

1. This is a verified complaint pursuant to Florida Statutes 163.3215 to
prevent the P and Z Board and Town from taking any action on a development order
which materially alters the use or density or intensity of use on a particular piece of
property that is not consistent with the Town’s comprehensive plan adopted under
Florida Statutes, Chapter 163, Part Il.

o Longboat Cove is an aggrieved or adversely affected party within Florida
Statutes 163.3215 and applicable Florida common law. Longboat Cove'is a 26-unit

residential condominium across Gulf of Mexico Drive from 13.8 undeveloped acres



that the Town proposes to convert into a commercially-operated, tennis center
consisting of 10 tennis courts, 50 parking spaces, restrooms and showers, offices,
and a tennis observation deck that will operate 14 hours a day, seven days a week.
Further, Longboat Cove actively opposed the Town’s application for the special
exception and presented substantial competent evidence to the P and Z Board in
opposition to the Town’s application for the special exception. Finally, Longboat Cove
is uniquely located within the community in relation to the proposed tennis center in
that Longboat Cove is located within 500 feet of the proposed tennis center and a
significant portion of the daily traffic, noise, lights and adverse impact will occur
within its neighborhood. Therefore, L;)ngboat Cove will suffer special damages unique
from the balance of t.he community and will be adversely affected if the tennis center
were constructed and.operated.

3. The Town has delegated final quasi-judicial decisionmaking authority on
special exceptions, such as is involved.here, to the P and Z Board.

4, On February 24,‘A 1995, the wan-applied for a sbecial- exception to
construct the tennis center on approximately 14 acres designated as RM-3MX,
"Medium Density/Mixed Residential," in the Town’s comprehensive plan and zoned
R-3MX, "Low-Medium-Density Mixed Residential District."

5. On March 14, 1995, the Town'’s planning, zoning and building director
opined, in a one-sentence conclusion, that the application éomplies "will all elements
of the Town Comprehensive Plan." The director’s recommendation failed to address

many of the applicable policies and standards in the comprehensive plan, including,

T#352087.1 2



but not limited to, those policies and standards noted in.paragraphs 9 through 12

below.

6. On March 21, 1995, the P and Z Board held a public hearing on the
Town’s application for special exception. The Town’s planning, zoning ana building
director spoke, but again only concluded that the application complied with the
comprehensive plan. "Among those speaking in opposition to the application were
Longboat Cove representatives Judson Pearl, Donaid E. Hemke and Martin Smith. The
P and Z Board also received into evidence 46 exhibits from Longboat Cove. Longboat
Cove presented competent, substantial and unrebutted evidence that the tennis center
would violate and was inconsistent with the Town’s comprehensive plan. Despite.the
overwhelming evidence'that the tennis center would not be ‘consistent with the
Town'’s comprehensive plan but with one commissioner noting that."he hoped for the
best," the P and Z Board approved 7-0 a special exception for the tennis center.

7. The special exception is a development order, as defined in Florida
Statutes 163.3164. Section 163.3164(6) defines "development 6rd.er" as "any order
granting. . .an application for a development permit," and section 163.3164(7), in
turn, defines "development permit" as including any special exception. -

8. On June 5, 1989, the Town Commission adopted the Town’s
comprehensive plan ("comprehensive plan"). The comprehensive plan consists of nine
elements, including a future land use plan, a conservation and coastal management

plan, a recreation and open space plan, and a capital improvements plan.

T#362087.1 3



9.  The future land use element provides that it must be “definitive enough
to plan and program facilities to meet the needs of the particular community.” The
comprehensive plan defines "open space" land use as including lands "for recreational
and open space purposes, including. . .publid recreation facilities." The
comprehensive plan defines the "residential multifamily" land use as "land used for
residential purposes.”" The comprehensive plan defines "commercial" land use as
"land used for retail; trade, offices, B .service outlets, . . . and specialty shops,"
including zoning code classifications Ol, office institutional. The comprehensive plan
defines "public” land use as including "public buildings and grounds." The future land
use map designates the 13.8 acres as RM-3MX, "Residential Medium Density/Mixed
Residential, 3 dwelling units per acre." The future land use element provides that
"[plublic facilities for current and future populations are deemed adequate and no
additional acreage is required." The future land use element indicates that “passive
recreation areas" are the most appropriate use for lands designafc_ed_ as "open space,"
that low to medium density residential is most appropriate for lands designated as RM-
3, that offices and institutional uses are most appropriate for lands designated as Ol,
and that public and semi-public facilities are most appropriate for lands designated as
INS. The future land use element further provides that public facilities "will be located
to best. . .minimize impa'cts on the natural environment."

10. The recreation and open space element of the comprehensive plan

provides "[t]he active recreation facilities on the key are exclusively provided through

Al

private means" and that "[t]lennis courts are in abundant supply. . .." The recreation

T#352087.1 4



and-open space element goes on to provide that "[plublic provision of recreation/open
space facilities on Longboat Key is entirely resource-based," such as providing sites
and facilities for picnicking, hiking, hunting, water sports, fishing or simple enjoyment
of nature. 'fhe recreation and open space element goes on to provide that ;'activity-
based recreation sites and facilities on Longboat Key are provided by the private sector
in the form ’of [tennis]." The recreation and open space plan further noted that tennis
was available at the LBK recreation center. Table 3, the existing open space master
plan inventory, listed the 13.8 acres (which are part of the 5450-5490 Blocks GMD)
as "nature study/conservation." The recreation and open space element establishes
a recreation standard of one privately supplied court per 5,000 pérsons and one
publicly supplied tennis-court per 8,000 persons. Thus, the r.ecreation and open space
plah reflects no need for more privately supplied tennis courts given that the Town has
140 privately supplied courts but only needs five courts through 1998, and reflects
- no need for publicly supplied courts'given that the Town will have three publicly
supplied coufts and needs only three publicly supplied courts through- 1998.
‘Recreation policy 1.1.8 provides that the Longboat Key recreation center would be
considered "as the primary recreation/acfivity focus for public recreation."

11.  The capital improvements element of the comprehensive plan lists one
tennis court at an estimated cost of $24,000 as necessary through 1995; The capital
improvements element also lists the level of service as one public tennis court per
8,000 persons and one private tennis court per 5,000 residents. The five-year

schedule of improvements lists one tennis court, at an estimated cost of $24,000.
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12. Theconservationand cbastal management element of the comprehensive
plan notes that the Town "is considered an urban setting with limited natural
ecosystems remaining." Conservation and coastal management policy 1.1.1 provides
that "[n]o development activity shall be allowed in a wetland area unless cémpetent
evidence indicates that 1) dominant vegetation is no longer comprised of wetland
types; and 2) the water regime has been permahently altered naturally or artificially
ina manner to preclude its associated watershed areas from functioning as wetlands. "

13. The special exception is inconsistent with, and violates, the
comprehensive plan in that, inter alia:

(@) The comprehensive plan lists the 13.8 acres as” "nature

study/conservation" on the open space master plan inventory.

(b) The comprehensive plan indicates that the Town’s island character
depends upon protection and appropriate use of its natural
resources, such as the 13.8 acres.

(c)  The comprehensive plan indicates that the Town neéds, at most,
two additional publicly-supplied tennis courts through 1998.

(d) The comprehensive plan indicates that any additional tennis courts
should be constructed at the Town youth center, "the primary
focus for public recreation"in the Town, rather than on the 13.8
acres.

(e) The comprehensive plan indicates that private interests, rather

than the Town, are to supply recreation in the Town.
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(f) The comprehensive plan indicates that Town facilities should be
located to minimize impacts upon the natural environment.

(g) The comprehensive plan indicates that R3-MX lands are “for
residential purposes,” rather than high-intensity commercialized
recreation; the comprehensive plan indicates that high intensity
public parks are éppropriate for lands designated as institutional or

- commerciél. |

(h)  The comprehensive plan indicates that no development should be
permitted which would adversely affect wetlands.

14. All conditions precedent to the relief herein demanded have occurred or

have been performed.

Wherefore, Longboat Cove prays that the Board-and the Town declare that the

special exception is inconsistent with and violates the comprehensive plan.

Respectfully submifted,

Op € A—L

Donald E. Hemke

Florida Bar No. 305057

CARLTON FIELDS WARD EMMANUEL
SMITH & CUTLER, P.A.

Post Office Box 3239

Tampa, Florida 33601

(813) 223-7000 )

Attorneys for Plaintiff/Petitioner
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VERIFICATION

STATE OF FLORIDA
COUNTY OF HILLSBOROUGH

BEFORE ME, the undersigned authority, personally appeared Donald E.' Hemke,
who after being duly sworn, deposes and says that he is the authorized representative
of Longboat Cove, the plaintiff/petitioner in the above styled cause, and that the facts
set forth therein are true to the best of his knoWledge and belief.

Witness my hand and official seal in the county and state last aforesaid, this

20th day of April, 1995.

I,

Tammy L. Stanton
Notary Public, State of Florida

(NOTARIAL SEAL)

(Commissior) Expiration Date)

¥, TAMMY L. STANTON
a8 MY COMMISSION # CC 427006
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